
































































































ESCROW AGREEMENT
for the Puerto Rico Administration of Corrections Performance Escrow Account

THIS ESCROW AGREEMENT for the Puerto Rico Administration of Corrections
(“PRAC”) Performance Escrow Account (“PEA Agreement”) is effective as of                       ,
2006, by and between the Puerto Rico Administration of Corrections (“PRAC”) and ______
Bank (“PEA Agent”) (collectively, the “Parties”).

RECITALS

A. On _______, _____, the United States District Court for the District of Puerto
Rico entered a Second Modified Consent Decree between PRAC and the United States of
America (“United Sates”), on behalf of the U.S. Environmental Protection Agency (“EPA”), in
United States v. Puerto Rico Administration of Corrections, Civil Action No. 90-2119 (D.P.R.)
(“Decree”), a copy of which is attached hereto as Exhibit A.

B. Section IX of the Decree requires PRAC to establish an escrow account, known
as the “Performance Escrow Account” or “PEA,” bearing interest on commercially reasonable
terms (“PEA Interest”) in a federally chartered bank doing business in the Commonwealth of
Puerto Rico (“Commonwealth”).

C. The Decree requires PRAC to deposit $1,500,000.00 into the PEA.  

D. The Decree requires that Defendant's selection of an escrow agent for the PEA
(“PEA Agent”) and any PEA Agreement, or modification thereof, shall be subject to the prior
written approval of the United States.  

E. The Decree provides that funds in the PEA shall be used exclusively for the
funding of the Additional Remedial Action (“ARA”) required by Section VII of the Decree.

NOW, THEREFORE, in consideration of the promises and of other good and valuable
consideration the receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

1. Establishment and Funding of PEA.  The term “PEA” shall mean the escrow
account established by this PEA Agreement.  PRAC shall deposit $1,500,000.00 into the PEA,
pursuant to Section IX of the Decree.

2. Purpose.  The purpose of the PEA is to receive, hold and manage funds in an
interest-bearing account and to disburse those funds and accrued interest as necessary to fund the
performance of injunctive relief, known as the “Additional Remedial Action” or “ARA,” as
required by the Decree, including any modification thereof.  The United States is a third-party
beneficiary of this PEA Agreement and of the PEA established and managed hereunder.

3. Definitions.  All terms in this PEA Agreement shall have the same meaning as
provided in the Decree, unless specified otherwise.
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4. Controlling Authority.  In the event of a conflict between the Decree and this
PEA Agreement, the Decree shall control. 

5. Appointment of PEA Agent.  PRAC, with the approval of the United States,
hereby appoints the PEA Agent to act as escrow agent under this PEA Agreement and the PEA
Agent accepts that appointment.

6. Investment of PEA Funds.  The PEA Agent shall hold and invest all PEA funds in
a manner designed to maximize returns while preserving the principal of the PEA, pursuant to
instruction by PRAC, in accordance with federal, state and local laws and regulations.  All
earnings received from the investment of PEA funds shall be added to the principal of the PEA.

7. Days.  Unless otherwise stated herein, “day” shall mean calendar day.

8. Disbursements.  Subject to Paragraph 7 below and the last sentence of this
Paragraph, individual disbursements from the PEA shall be made only as instructed in writing by
PRAC, using a Disbursement Certificate and Instructions, in substantially the form attached
hereto as Exhibit B.  Disbursements shall be made no sooner than 10 business days after receipt
by the PEA Agent of a Disbursement Certificate.  Notwithstanding the first two sentences of this
Paragraph, if during such 10-day period EPA sends to the PEA Agent a written notice
disapproving all or a portion of the disbursement, then the PEA Agent shall disburse only the
approved amount (if any), not the disapproved amount.

9. Refund.  Any funds remaining in the PEA after termination of the Decree
pursuant to Section XXIII thereof, including any accrued PEA interest, shall be disbursed to
PRAC in accordance with Paragraph 21 of the Decree.

10. Statement of Receipts.  The PEA Agent shall acknowledge its receipt of amounts
deposited into the PEA by PRAC by sending written notice to PRAC and the United States
within 5 business days of such receipt.  Each such notice shall include, at a minimum, the date
and amount of the deposit.

11. Monthly Report.  Within 30 days after the execution of this PEA Agreement, and
monthly thereafter until the termination of this PEA Agreement, the PEA Agent shall submit to
PRAC and the United States a report (“Monthly Report”) regarding the status of the PEA assets. 
Each Monthly Report shall include at a minimum an accounting of any PEA assets received,
held, managed, invested, re-invested or disbursed during the previous month, in accordance with
generally accepted accounting procedures.  Each Monthly Report shall be sent to PRAC and the
United States as provided in Paragraph 15.

12. PEA Escrow Agent’s Fees.  The PEA Agent shall be entitled to receive a fee of
$____________________ per year for its services hereunder.  Such fee shall be binding upon the
PEA Agent, and any change to the fee shall become effective only upon the written approval of
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PRAC and the United States.  The fee is due and payable by PRAC upon execution of this
Escrow Agreement.  If the PEA Agent resigns pursuant to Paragraph 12 of this PEA Agreement,
or suspends performance of its duties pursuant to Paragraph 13, the PEA Agent shall refund to
PRAC any unearned portion of that fee.  

13. Taxes and Expenses.  Any taxes, tax penalties, or other expenses incurred with
respect to the PEA shall be the responsibility of PRAC.  No amount shall be deducted from the
PEA assets for any tax liability.

14. PEA Agent Resignation, Removal, Succession.  The PEA Agent shall have the
right to resign as PEA Agent hereunder by sending a written notice to PRAC and the United
States no less than 30 days prior to the resignation date.  PRAC and EPA shall each have the
right, with the written approval of the other, to remove the PEA Agent at any time by joint
written notice delivered to the PEA Agent.  If the PEA Agent resigns or is removed, a successor
PEA Agent shall be appointed by mutual agreement of PRAC and EPA.  Resignation or removal
of the PEA Agent shall take effect upon the appointment of a successor.  Any successor PEA
Agent at any time serving hereunder shall be bound by all duties and shall have all rights, powers
and indemnities of the PEA Agent hereunder as if it was the PEA Agent originally named herein.

15. PEA Agent Liability and Indemnification.  So long as the PEA Agent acts in good
faith and in the exercise of its best judgment, the PEA Agent shall not be in any manner liable or
responsible for the sufficiency, correctness, genuineness or validity of any instruments deposited
with it or with reference to the form of execution thereof, or the identity, authority, or rights of
any person executing or depositing same, and the PEA Agent shall not be liable for any loss that
may occur by reason of forgery, false representation, or the exercise of its discretion in any
particular manner or for any other reason, except for its own negligence, gross negligence,
willful misconduct, bad faith, or breach of this PEA Agreement.  Except in instances of the PEA
Agent's own negligence, gross negligence or willful misconduct, PRAC shall indemnify, defend,
and hold the PEA Agent harmless from any demands, suits or causes of action arising out of this
PEA Agreement.

16. Governing Law.  This PEA Agreement shall be governed by and construed and
enforced in accordance with the laws of the Commonwealth.

17. Notices.  Unless otherwise specified herein, whenever notifications, submissions,
or communications are required by this PEA Agreement, they shall be made in writing and sent
via facsimile and regular U.S. mail, overnight express mail, hand delivery or e-mailed .pdf file,
as follows:
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To the United States: 

Chief
Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

For overnight express mail or hand delivery only:
ENRD Mailroom, Room 2121
601 D Street, N.W.
Washington, D.C. 20004

For regular U.S. mail only:
P.O. Box 7611
Ben Franklin Station
Washington, D.C.  20044

United States Attorney
District of Puerto Rico
Torre Chardón, Suite 1201
350 Carlos Chardón Avenue
San Juan, Puerto Rico 00918

Chief, Enforcement & Superfund Branch
Caribbean Environmental Protection Division
United States Environmental Protection Agency, Region 2
Centro Europa Building, Suite 417
1492 Ponce de Leon Avenue
San Juan, Puerto Rico  00907-4127

Chief, Water & General Law Branch
Office of Regional Counsel
United States Environmental Protection Agency, Region 2
290 Broadway, 16th Floor
New York, New York  10007-1866

To EPA:

Chief, Enforcement & Superfund Branch
Caribbean Environmental Protection Division
United States Environmental Protection Agency, Region 2
Centro Europa Building, Suite 417
1492 Ponce de Leon Avenue
San Juan, Puerto Rico  00907-4127
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Chief, Water & General Law Branch
Office of Regional Counsel
United States Environmental Protection Agency, Region 2
290 Broadway, 16th Floor
New York, New York  10007-1866

To Defendant (i.e., PRAC):

Administrator
Puerto Rico Administration of Corrections
G.P.O. Call Box 71308
San Juan, Puerto Rico  00936

Director
Legal Affairs Office
Puerto Rico Administration of Corrections
G.P.O. Call Box 71308
San Juan, Puerto Rico 00936

Counsel for PRAC
Commonwealth of Puerto Rico
Department of Justice
Civil Rights Legal Task Force
818 Ponce de León Avenue, 3rd Floor
San Juan, Puerto Rico 00907

To PEA Agent:

[NAME, TITLE & ADDRESS]

Any Party, the United States (including EPA) may, by written notice to the other Parties and the
United States, change its designated notice recipient(s) or notice address(es) provided above.

18. Counterparts.  This PEA Agreement may be executed in multiple counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same instrument.

19. Modification.  This PEA Agreement may be modified only by the written consent
of the Parties and of the United States.

20. Termination.  This PEA Agreement shall terminate upon the disbursement of all
of the funds in the PEA in accordance with the provisions of this PEA Agreement.
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IN WITNESS WHEREOF, the Parties have executed their PEA Agreement as of the date
first written above.

FOR DEFENDANT PUERTO RICO ADMINISTRATION
OF CORRECTIONS

Dated:  ______________ ________________________________________
HON. MIGUEL PEREIRA, ESQ.
Secretary, Puerto Rico Administration of Corrections
Metropolitan Professional Park, 9th Floor
Road 21, Building 1781, KM 4.2
Rio Piedras, PR 00971
(787) 775-0020
fax (787) 749-0470

Dated:  ______________ ________________________________________
ESTHER CRESPIN-CREDI, ESQ. 
Puerto Rico Department of Justice
Civil Rights Legal Task Force
818 Ponce de Leon Ave., 3rd Floor
San Juan, PR 00907 
(787) 977-7717 
fax (787) 977-7729

Dated:  ______________ ________________________________________
WALESKA CASIANO, ESQ.
Director, Legal Affairs Office
Puerto Rico Administration of Corrections
Metropolitan Professional Park, 4th Floor
Road 21, Building 1781, KM 4.2
Rio Piedras, PR 00971
(787) 782-5985
fax (787) 277-0551

FOR _______________________ BANK

Dated:  ______________ By:                                          

 Its:                                         



EXHIBIT A

Consent Decree



EXHIBIT B

Form of Disbursement Certificate and Instructions for Puerto Rico Administration of
Corrections Performance Escrow Account

DISBURSEMENT CERTIFICATE AND INSTRUCTIONS

This Performance Escrow Account (“PEA”) Disbursement Certificate and Instructions
(“Certificate”) constitutes PRAC PEA Certificate No. _____. 

(A separate sequential number shall be assigned to each separate Certificate.)

Certificate

Reference is made to the escrow agreement for the Puerto Rico Administration of
Corrections (“PRAC”) Performance Escrow Account (“PEA Agreement”), dated ___________,
by and among PRAC and ______________ Bank (“PEA Agent’).

The undersigned, duly-authorized representative of PRAC hereby certifies that:  (i) the
disbursement requested by this Certificate is for payment of costs actually incurred in
performing the Additional Remedial Action (“ARA”) pursuant to the Second Modified Consent
Decree between PRAC and the United States, in United States v. Puerto Rico Administration of
Corrections, Civil Action No. 90-2119 (D.P.R.) (“Decree”), a copy of which is attached to the
body of the PEA Agreement as Exhibit A; (ii) PRAC has notified the United States of its
intention to submit this Certificate to the PEA Agent; and (iii) PRAC will send a copy of this
Certificate to the United States, in accordance with Paragraph 15 (Notices) of the PEA
Agreement, at the same time as it delivers the original to the PEA Agent.

Instructions

EPA is authorized under the PEA Agreement to disapprove the disbursement instruction
contained in this Certificate within 10 business days after its receipt by the PEA Agent. 

No sooner than 10 business days after receipt of this Certificate, you are instructed to
disburse from the PEA the amount set forth below to the Payee identified below, as payment of
the invoice attached hereto; provided, however, that such disbursement shall not be made if
during such 10-day period EPA sends to the PEA Agent a written notice disapproving all or a
portion of the disbursement, then the PEA Agent shall disburse only the approved amount (if
any), not the disapproved amount.

Payment Amount: $_________________________  
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Payee: __________________________
[Name of Responsible Official]

__________________________
[Title]

__________________________
[Company Name]

__________________________
[Address]

__________________________
[Phone Number]

Dated:  ___________ ___________________________________
[Responsible Official]
Puerto Rico Administration of Corrections
















